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appellant Rakesh herein is entitled to be
given benefit of doubt and is to be
acquitted for the offence punishable under
Section 396 IPC.

67. In view of the above discussion,
the judgment and order dated 06.02.1984
passed by the Second Additional Sessions
Judge, Fatehpur in Sessions Trial no.145 of
1993 arising out of Case Crime no.139 of
1982 under Section 396 IPC, P.S- Malwan,
District-Fatehpur ~ for  the  offence
punishable under Section 396 IPC and
sentence for life imprisonment is hereby set
aside.

68. The appeal is,
allowed.

accordingly,

69. The appellant is in jail.

70. The appellant shall be released
from jail forthwith, unless he is wanted in
any other case.

71. The office is directed to send back
the lower court record along with a
certified copy of the judgment for
information and necessary compliance.

72. The compliance report be
furnished to this Court through the
Registrar General, High Court Allahabad.
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Criminal Law- Indian Evidence Act,
1872- Section 3- It is established that
P.W.-1 is changing his stand with
respect to place of incident - These are
material contradiction in the statement
of P.W.-1 and has not been explained by
prosecution, as such, evidence of P.W.-1
cannot be relied upon- Statement of
P.W.2 is not consistent with respect to
place of incident as well as evidence of
P.W.2 is not corroborated by evidence of
P.W.1, thus, evidence of P.W.2 is also
not reliable and trustworthy-P.W.-3 is
not eye-witness of the incident and his
evidence is also not reliable and
trustworthy.

Settled law that material contradictions in the
testimonies of the prosecution witnesses, that
go to the root of the matter and are
uncorroborated, render the case of the
prosecution doubtful.

Indian Evidence Act, 1872- Section 3-
Ocular evidence has greater evidentiary
value vis-a-vis medical evidence. In the
present matter, we also find that there
is inconsistency of the prosecution
witnesses of fact and after close scrutiny
of the medical evidence, we find that
ocular evidence may be discarded-These
three witnesses claim themselves to be
the eye witness of the occurrence but
their description seven steps and
considering the statement of PW-4- Dr.
R.S. Rabidas that the gun shot fired from
very close range (few inches) are such
circumstances which remain
unexplained.
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Although the ocular evidence will prevail over
the medical evidence in case of contradiction
between the two, but where the contradiction
between the ocular version and medical
evidence is too much then the ocular version
may not be believed by the court.

Code of Criminal Procedure, 1973- Section
154- First Information Report- Section
157- Special Report-U.P Police
Regulations- Section 101- Non-
Compliance- Ante- Timed F.I.R- Constable
Clerk Tarachand Special Report Messenger
has not been produced by prosecution
which also makes the prosecution case
doubtful and strengthen the argument of
learned counsel for the appellants on
defective investigation-Special report of
the case has not been sent according to
rule and regulation which is proved from
the statement of P.W.10 Mahak Singh
Head Constable. The statement of P.W.1,
PW.5 and P.W.11 further reveals that FIR
in this case is ante-timed.

Where the prosecution has failed to comply with
the mandate of Section 157 of the Cr.Pc and
has deliberately withheld the police officer
responsible for sending the same, the
investigation is apparently defective and it is
demonstrated from the evidence of the
prosecution witnesses that the first information
report is ante-timed, then the same makes the
story of the prosecution doubtful. (Para 26, 28,
30, 31, 32, 36, 37, 40, 44)

Criminal Appeal allowed. (E-3)
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1. The present Criminal Appeals have
been filed against the Judgment and Order
dated 14.1.2016 passed by the Special Judge /
Additional Sessions Judge, Bijnor in Session
Trial No.485-A of 2011 (State vs. Alam);
Session Trial N0.485 of 2011 (State vs. Noor
Mohammad and Others), arising out of Case
Crime No.52 of 2011, under Sections 302/34,
323/34 IPC, P.S. Mandawar, District Bijnor,
whereby appellants were convicted for life
imprisonment under Sections 302/34 IPC and
fine of Rs.20,000/- each, in default of
payment of fine, six months additional R.I.
and under Section 323/34 IPC, 3 months R.I.
and fine of Rs.500/- each, in default of
payment of fine, one month additional R.

2. Being aggrieved therefrom,
accused Alam preferred Criminal Appeal
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No0.888 of 2016 and accused Noor
Mohammad, Deen Mohammad preferred
Criminal Appeal no.639 of 2016 for setting
aside their conviction and passing an order
of acquittal.

3. Since common issues are involved
in both the appeals, both are being disposed
of by a common order. The facts stated in
Criminal Appeal No0.888 of 2016 shall be
treated as the leading appeal.

4. The brief facts relating to case are
that Salamat (son of deceased) submitted a
written report at Police Station with the
averment that he is resident of village
Khirani, P.S. Mandawar, District Bijnor. His
father purchased about 18 bigha land 2 years
before from Hamid, son of Jamaluddin that is
why Noor Mohammad, Deen Mohammad,
Alam were on enemical terms to his father.
On 19.3.2011 at 7.15 PM (evening), his
younger brothers Riyasat and Faizan went to
purchase items from the grocery shop of
Habib, at that moment , Noor Mohammad,
Deen Mohammad and Alam armed with
countrymade pistol, came there, abused them
and started altercation with Riyasat. Faizan
came back from shop and told about the
incident to his father, then he and his father
Aslam reached at the shop of Habib and tried
to protect Riyasat, at that time, Alam fired
shot from his countrymade pistol on the head
of his father, who died on spot. He and
Riyasat tried to catch Alam, then Noor
Mohammad and Deen Mohammad with an
intention to Kkill, fired shot from their
countrymade pistol but he and Riyasat were
escaped narrowly. The prayer was made to
register the report and legal action be taken.
Rafeeq son of Imam Shah and Others were
mentioned as witness of the incident.

5. On the basis of written report, Case
Crime No. 52/2011, under Sections

302/323/307/34 IPC was registered against
accused Alam, Noor Mohammad, Deen
Mohammad on 19.3.2011 at 8.30 PM and
investigation of the case was handed over to
Station Officer Sunil Kumar Sharma who
went to the place of incident where S.I. Veer
Singh conducted Panchayatnama of the dead
body and after completing the formalities,
dead body was sent for postmortem. The spot
map of the place of incident was prepared,
two empty cartridges were recovered by the
police from the roof of the accused, the
memo was accordingly prepared. During
investigation, on 22.3.2011 accused were
arrested and on the pointing out of Alam,
countrymade pistol 315 bore, 2 live
cartridges, one empty cartridge 315 bore
inside the barrel and on the pointing out of
Noor Mohammad, countrymade pistol 12
bore and 2 live cartridges were recovered, the
memo were accordingly prepared. FIR was
lodged against Alam and Noor Mohammad
under Section 25 of the Arms Act on
22.3.2011 at 12.30, the investigation of the
case under the Arms Act was handed over to
H.C.P. Prem Singh. Respective Investigating
Officer submitted charge-sheet against
accused Alam, Noor Mohammad and Deen
Mohammad under Sections 302/34, 307/34,
323 IPC and against accused Alam and Noor
Mohammad under Section 25 of the Arms
Act. Charges were framed against Alam,
Noor Mohammad, Deen Mohammad under
Sections 302/34, 307/34, 323 IPC and against
accused Alam and Noor Mohammad under
Section 25 of the Arms Act to which they
denied and claimed trial.

6. The prosecution in order to prove
its case, produced as many as 12 witnesses
whose particulars are as follows:

P.W.1 Salamat son of Aslam
(First informant and alleged eye-

witness)
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P.W.2 Faizan son of Aslam
(alleged eye-witness)

P.W.3 Rafeeq son of Imaam Shah
(alleged eye witness as well as independent
witness)

P.W.4 Dr. R.S. Ravidas

P.W.5 S.I. Veer Singh

P.W.6 Constable Jaiveer Singh
(witness of the inquest)

P.W.7  Constable  Narendra
Sharma (FIR scribe of Case Crime No. 53
of 2011 and 54 of 2011)

P.W. 8 HCP Prem Singh (IO of
Case Crime No.53 of 2014 and 54 of
2011)

P.W.9 Sub-Inspector Shishpal
Singh

P.W.10 HC 139 Mahak Singh
Sharma (Scribe of Case Crime No.52 of
2011)

P.W.11 Sunil Sharma ( 10 of
Case Crime No.52 of 2011)

P.W.12 Shailendra Pratap
(Subsequent 10 of Case Crime No.52 of
2011)

7. In support of the occular testimony
of the witnesses, prosecution filed
following documentary evidence:

1. FIR dated 19.3.2011 (Ext. Ka
19)

2. FIR dated 22.3.2011 (Ext.
Kal2)

3. Written report dated 19.3.2011
(Ext. Kal)

4, Panchayatnama dated
19.3.2011 (Ext. Ka 3)
5. Postmortem report dated

20.3.2011 (Ext. Ka 9)

6. Site plan dated 19.3.2011 (Ext.
Ka 21)

7. Site plan dated 23.3.2011 (Ext.
Ka 14)

8. Site plan dated 23.3.2011 (Ext.
Ka 15)

9. Charge-sheet dated 15.4.2011
(Ext. Ka 23)

10. Charge-sheet dated 23.3.2011
(Ext. Kal6)

11. Charge-sheet dated 23.3.2011
(Ext. Ka 17)

8. The accused appellants in their
statements recorded under Section 313
Cr.P.C. denied the prosecution case and
disputed the wveracity of the evidence
adduced by the prosecution.

9. P.W.1 Salamat son of deceased
Aslam as well as first informant in his
examination-in-chief stated that he knows
accused Noor Mohammad, Deen
Mohammad and Alam, they belong to his
village. His father purchased about 18
bigha land 2 years before from Hamid, son
of Jamaluddin that is why Noor
Mohammad, Deen Mohammad, Alam were
on enemical terms to his father. On
19.3.2011 at 7.15 PM (evening), his
younger brothers Riyasat and Faizan went
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to purchase items from the shop of Habib,
at that moment, Noor Mohammad, Deen
Mohammad and Alam armed with
countrymade pistol, came there, abusing
them and started altercation with Riyasat.
Faizan came back from shop and told about
the incident from him and his father, then
he and his father Aslam reached at the shop
of Habib and tried to protect Riyasat, at that
time, Alam fired shot from his
countrymade pistol on the head of his
father, who died on spot. He and Riyasat
tried to catch Alam, then Noor Mohammad
and Deen Mohammad with intention to kill,
fired shot from their countrymade pistol but
he and Riyasat were escaped narrowly.
Accused  Noor  Mohammad, Deen
Mohammad, Alam, sons of Bundu ran
away towards their house after fire shot. In
cross-examination, he stated that he
reached to police station at 8.30 PM by
tractor. Rafeeq, Shafeeq, Anwar and Abid
also accompanied him, they did not bring
any written report with them and told
incident to police so police came to the spot
along with him. Police made necessary
inquiry and told him to give written
complaint / report, accordingly, he gave
written report to police at the village after
being written by Mahaboob Alam on his
instruction at about 9.00 PM and the dead
body of his father was sealed by the police,
the same was kept on tractor trolley and he
was also sitting on the tractor. He stated
that altercation took place before the shop
of Bundu. He further stated that his father
received fire-shot in front of primary
school. He stated that the person who fired
was 7 step away from his father. He further
stated that Noor Mohammad and Deen
Mohammad fired from their roof, both of
them were on their roof and remained
there. Two fires were made from the roof
and his father was standing when the fire
was made.

10. P.W. 2 Faizan aged about 15
years, alleged eye-witness, in his
examination-in-chief stated that incident is
of about 10 months before at about 7.15
PM. He and his brother Riyasat went to
shop of Habib for purchasing, at that
moment, Noor  Mohammad, Deen
Mohammad and Alam armed with
countrymade pistol, came there, abusing
them and started altercation with him and
his elder brother Riyasat. He ran away to
his home and told about the altercation to
his father Aslam and brother Salamat.
Having heard the same, his father and
brother came to the shop and tried to
protect Riyasat, at that time, Alam fired
shot on the head of his father Aslam and he
died on spot. His brother Salamat and
Riyasat tried to catch Alam, then Noor
Mohammad and Deen Mohammad fired
shot with intention to kill Riyasat and
Salamat but they were escaped narrowly.
All the three accused run away to their
home. About 2 years before his father
Aslam purchased about 18 bigha land from
Hamid due to which Bundu and his sons
Noor Mohammad, Deen Mohammad and
Alam were on enemeical terms to his
father. In the cross-examination, he stated
that his father did not receive fire-shot at
the place where Riyasat was caught rather
he received fire-shot at Chauraha.

11. P.W.3 Rafeeq alleged eye-
witness, in his examination-in-chief stated
that incident is of 10-11 months before, it
was Holi festival and time was about 7 PM
(evening). He was sitting with Aslam then
Faizan son of Aslam came and told that
Noor Mohammad, Deen Mohammad, Alam
are beating him and his brother. He and
Aslam went there along with Faizan, Aslam
was on front side and he was on back side.
They reached to the shop, Aslam tried to
protect his son from accused then all the
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three accused persons started altercation
with Aslam and after that Alam fired shot
from his countrymade pistol on the head of
Aslam who died on spot. He did not
interfere and went to his house. Deen
Mohammad and Noor Mohammad fired
two shots on Aslam but did not fire on
Salamat and Riyasat. In his cross-
examination, he stated that when he
reached at the place of occurrence, Aslam
was dead and Noor Mohammad, Deen
Mohammad, Alam were not present at that
time. He further stated that he did not go to
the house of Aslam on that day. He stated
that when fire shot took place, he was
present in his house. He further stated that
he did not see anybody who fired shot on
Aslam.

12. PW.4 Dr. R.S. Ravidas,
Community Health Centre, Laharpur,
District Sitapur conducted the postmortem
of the dead body of Aslam on 20.3.2011 at
2.00 PM. He has proved the postmortem
report as Ext. Ka 9 and has stated that
following injuries were found on the body
of the deceased:

1. Fire arm wound of entry 2cm
x 2cm. Cavity deep on middle forehead
upto root of the nose. Blackening present
in some extant. On dissection one
metallic piece recovered from the right
side of occipital region of brain and
handed over to police. Fracture of nasal
bone and forehead bone, fracture of
right occipital bone, brain membrane
lacerated

13. P.W.-5, S.I. Veer Singh in his
examination-in-chief =~ stated that on
19.3.2011 he was posted on the post of
Sub-Inspector at Police Station- Mandawar.
He prepared the Panchayatnama of the
dead body of deceased Aslam and handed

over the deadbody after necessary
formalities for postmortem, the other
documents relating to panchayatnama were
prepared. Panchayatnama (Ex-Ka-3), letter
to R.l. (Ka-4), Chalan Lash (Ka-6), Photo
Lash (Ka-7), letter to C.M.O. (Ka-5) were
prepared by him on the spot. Ex-Ka-9 is
memo of recovery of plain earth and
stained earth was prepared by him.

14. PW.-6, Constable Jaiveer Singh in
his examination-in-chief stated that on
19.3.2011, he was posted at Police Station-
Mandawar on the same post and place. On
the information of murder of deceased
Aslam he reached along with force to place
of incident situated in village- Khirani.
After completion of proceeding of
Panchayatnama, he received the dead body
of Aslam in a sealed position at 22:00
hours from homeguard Ashraf and
constable-Randhir Singh and kept the dead
body in the morchary of district hospital,
after postmortem, dead body was handed
over to family members. In the cross-
examination, he stated that dead body was
given to him on 19.3.2011 at 8:00 P.M. He
carried dead body from village-Khirani
through tempo to hospital and 30-45
minute was taken in covering the distance
from Village-Khirani to hospital.

15. P.W.-7, Constable Clerk,
Narendra Sharma in his examination-in-
chief stated that on 22.3.2011, he was
posted as constable clerk at Police Station-
Mandawar. He proved chik F.I.R. as well
as Ex-Ka-12 and Ex-Ka-13. In the cross-
examination, he stated that original G.D. is
not on record nor he brought the same with
him on that day.

16. P.W.-8, H.C.P. Prem Singh has
stated in his examination-in-chief that on
22.3.2011, he was posted as H.C.P. at
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Police Station- Mandawar. He received
investigation of Case Crime No.53 of 2011
(Alam Vs. State) and Case Crime No.54 of
2011 (Noor Mohammad Vs State) from
police station office. Necessary entry were
made in the case dairy. Statement of
witness, S.l., Sheeshpal Singh, Constable
Tejpal Singh and Constable Sukhpal Singh
were recorded in the case diary on
23.3.2011. After that on the pointing out of
S.l. Shamim Haider inspected the place of
incident and prepared the spot map under
Section 25 of Arms Act which are Ex-Ka-
14 and Ex-Ka-15, the charge-sheet was also
submitted by him under Section 25 of Arms
Act, which are Ex-Ka-16 and Ex-Ka-17.

17. P.W.-9, S.1., Sheeshpal Singh, has
stated in his examination-in-chief that on
22.3.2011, he was posted as Sub-Inspector
at Police Station- Mandawar. He arrested
the accused-Noor Mohammad and Alam on
22.3.2011 at 7:45 A.M. On the pointing out
of Noor Mohammad and Alam, a country
made pistol as well as live and empty
cartridges were recovered at 10:45 A.M. on
22.3.2011. The memo was prepared by 1.0.
in his presence and the same is Ex-Ka-18
which is signed by him also. In the cross-
examination, he reiterated the same.

18. P.W.-10, Head Constable, Mahak
Singh in his examination-in-chief stated
that on 19.3.2011, he was posted on the
post of Head Moharir at Police Station-
Mandawar. On that day at 8:30 P.M., on
the basis of report of Salamat Chik
N0.30/11, Case Crime No0.52/11, under
Sections 323/ 302/ 307/ 34 1.P.C. was
registered by him  against  Noor
Mohammad, Deen Mohammad and Alam.
The same is Ex-ka-19. He mentioned about
the incident on same day in G.D. through
report no.39, time 8.30 PM. He brought the
original G.D. with him on that day which is

in his hand writing. He filed the correct and
attested photo copy of the same, which is
Ex-Ka-20. In the cross-examination, he
stated that he sent the special report of the
case through Constable, Tarachand but in
G.D. time of Rawangi of Tarachand is not
recorded. He sent the Tarachand on the oral
instruction of station officer without
recording his rawangi in the G.D. In Report
No0.39, there is no mention of sending
special report. He further stated that there is
no copy of special report on record. He
further stated that he prepared seven copies
of special report but nothing was kept at the
police station.

19. P.W.-11, Station Officer, Sunil
Sharma in his examination-in-chief stated
that on 19.3.2011, he was posted as station
officer at Police Station- Mandawar. He
was investigating officer of Case Crime
No.52/11, under Section-323, 302, 307,34
I.P.C. which was registered in his presence.
He reached to place of incident along with
force, statement of first informant Salamat
was recorded in case diary and on the
pointing out of first informant inspected
place of incident and prepared site plan
(Ex-Ka-21). Two empty cartridges of 12
bore were recovered from the roof of the
accused and sealed in white clothes. The
memo was prepared, which is Ex-Ka-22,
memo was copied in case diary. On
20.3.2011 statement of Mahak Singh scribe
of first information report was recorded. On
22.3.2011 accused Noor Mohammad and
Alam were arrested and their statements
were recorded, at their instance country
made pistol and cartridges were recovered,
memo was accordingly prepared which is
Ex-ka-18 statement of witnesses Riyasat,
Faizan and Rafeeq were recorded.

20. from 3.4.2011 to 6.6.2011, he
was posted at police station- Mandawar. He
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was handed over investigation of Case
Crime No0.52/11, under Sections 302, 307,
323, 34 |.P.C. of witnesses which was
being investigated by earlier investigating

officer. He started investigation on
542011 statement of witnesses of
recovery, postmortem, panchayatnama

were recorded on 15.4.2011, charge-sheet
no.53/11 was submitted in Court which is
Ex-ka-23.

21. The learned Sessions Judge,
Bijnor after hearing the parties and perusal
of the record, acquitted the accused-Noor
Mohammad, Deen Mohammad and Alam
under Section 307/34 IPC as well as
acquitted accused Noor Mohammad and
Alam under Section 25 of the Arms Act but
convicted accused Noor Mohammad, Deen
Mohammad and Alam under Section
302/34, 323/34 IPC, hence this appeal.

22. Heard Mr. Mukhtar Alam & Mr.
Saquib Mukhtar, learned counsel for the
appellants, Mr. A.N. Mulla, learned A.G.A.
for the State and perused the record.

23. Learned counsel for the appellant
submitted that following points for
determination are involved in the present
appeal:-

1. Whether the occurrence was
occurred in presence of alleged eye-
witnesses i.e. PW.1, PW.2 & P.W.3 and
there evidence is reliable?

2. Whether prosecution has not
produced the best evidence to prove its
case and deliberately withheld the
material witnesses and evidence without
any justification?

3. Whether the postmortem
report does not support the prosecution

case and as per autopsy, single fire-arm
has been used for the commission of an
offence and the shot was fired at a close
range.

4. Whether the FIR is ante-
timed and absolutely there was no
proper and fair investigation and the
investigation of the case is defective.

5. Whether trial court has
completely misread the evidence and
passed the impugned judgment and
order without appreciating the evidence
available on record in its right
perspective and the same is not
sustainable in the eyes of law?

24. Learned counsel for the appellants
on the points for determination no.l
submitted as follows:-

PW.-1, PW.2 and PW.-3
alleged eye witnesses are unreliable
witnesses as all the three were not present
nor they have seen the incident.

The  relevant  portion  of
examination-in-chief of P.W.-1 is as
follows:-

feqi® 19.3.2011 B IHY HIT
YH & Jal Id 99 A B S
fae 9 oA gdfle 9 gFA W
Wﬁﬁﬂﬁ&lﬁﬂﬂﬂgﬁm,g
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1Y # ford avid I W 3rea1 & A1 W
Melt IR €, o 9@ 9% ) g
g R ot 39 7 W B WS Rara A
AT Y UdeAT 91811 9t R Higwie
g dI9 HigwWc A W9 ¥ 9RA @t fAaa
T 3= BTl § ford a¥d A AR SW
BrR f5a T R g1 919 919 99
T H v far sryeH @t & &Y
NP W BeH UM AW R 784S
e ¥ Roid for@es ¥4i & =
A e T 98} e S A frar ot
A B dEIR W 3(UAT ST TT
YT| TATGA TR dgR PRSI Fo 11/2
fad & 59 R ues -1 ST Tl
gafom= R digWg, ¢ Higwig @
STAH THUT grg Telt ARG 9 BRR
PP 3T TR BT 3R HET T Y|

25. The relevant portion of cross-
examination of P.W.-1 is as follows:-

gl Pt P SR AL B
3R IUP AW Y ufdH I B
Uf3y & SR TRE S I TdT 8
R T I WA A W@ g1 WE W
aifare &) Melt it O 39 g9y T8
UTSHASY UTSTTAT & I &1 UISHsY
TSI & 3R | 3ATeT 99! §g &l
g UISHR UTSRITSN 59 URT Uiy arat
I F IR A 2| UTSRATA B! FI3vS Y
¢} 8 gar 31 urSeT & R ufdie
ASTS HI 60 Wi &1 UTSRATAT PT St
U3 9T ST 8 9P U Melt @ ft
At o <fEor ¥ —ars s A1 e
TAT aTdT BIIS 7 HGH AL q1ferg A ®
YT | UTSRITAT & JTHA AT BRI 20-22
fipe st R
TR Hig™E 9 9 HigWE 4 BRR
31 HHE B Bd W 4 fHd &3 g1

T 3UF TP ot Bd W ¥ 3R a8
T Bd W 9 & BRR §4 4 99 BIaR
AN I TS A TGP
AP o $1 Bd W A BTAR §IHT ol
TET § ¥ & i30T A § 3k 39 ufim
o WfRre Ft g 81 ARG P gpE |
SW A A 5 Ug¥ g¥ Ul T B 12
e S B

26. From the perusal of entire
statement (Chief and cross) of P.W.-1,
Salamat alleged eye witness, as well as son
of deceased, it is established that P.W.-1 is
changing his stand with respect to place of
incident. In his examination-in-chief, he
stated that incident has taken place before
shop of Habib, where all the three accused
were present and fired but in cross
examination he stated that incident has
taken place before primary school and
Noor Mohammad and Deen Mohammad
fired from the roof of their house, who
remained present on their roof. These are
material contradiction in the statement of
P.W.-1 and has not been explained by
prosecution, as such, evidence of P.W.-1
cannot be relied upon.

27. So far as P.W.-2, Faizan is
concerned, he is son of deceased and minor
at the time of incident, his statement is also
not consistent. In the cross-examination, he
stated that hundred people were assembled
at the place of incident, the place where
Riyasat was caught hold his father, had not
received fire-shot, rather at Chauraha his
father received fire shot, the relevant
portion of cross-examination of P.W.-2 is
as follows:-

9 e fiar 7 wig &t
gAY aF H g 9 e ot
g1 39wy ot e &) gafem=
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28. From the perusal of examination-
in-chief and cross-examination of P.W.-2
who was minor at the time of incident, it is
established that statement of P.W.2 is not
consistent with respect to place of incident
as well as evidence of P.W.2 is not
corroborated by evidence of P.W.1, thus,
evidence of P.W.2 is also not reliable and
trustworthy.

29. P.W.-3, Rafeeq alleged eye-
witness as well as independent witness in
his cross-examination clearly stated that he
was at his home when firing took place. He
further stated that he had not seen anybody
who fired shot to Aslam, the relevant
portion of cross-examination of P.W.-3,
Rafeeq is as follows:-

W9 # ugdn df SRIAH ® i
T g3 gTad ® 3T AbS! e 3HYT
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30. From the perusal of statement of
P.W.-3, it is fully established that P.W.-3 is
not eye-witness of the incident and his
evidence is also not reliable and
trustworthy.

31. On the point for determination
no.2, learned counsel for the appellants
contended that prosecution has not
produced Riyasat who was alleged to be
throughout present on spot and even beaten
by accused but prosecution has failed to
produce Riyasat which makes the
prosecution case doubtful. Constable,
Tarachand, special report messenger was
also not produced by prosecution and copy
of special report was also not on record of
the case and there is no mention of sending
special report of the case in report no. 39
which demonstrate that special report of the
case has not been sent. Accordingly, non-
production of Tarachand by prosecution
makes the prosecution case doubtful.

32. On the point for determination
no.3, learned counsel for the appellants
contended that according to postmortem
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report, blackening was present in the
injuries but P.W.1 in his cross-examination
stated that person who fired shot was 7
steps away from his deceased father Aslam.
P.W.4 Dr. R.S. Rabidas in his cross-
examination stated that deceased received
fire shot from the distance of some inch.

33. On the point of blackening and
charring, following judgment of the Apex
Court will be relevant. Paragraph no. 12 of
2007(57) ACC 1099, Raj Kumar Prasad
Tamarkar vs. State of Bihar and Others
is as follows:

12. The autopsy report shows
that "a blackening and charring' existed so
far as Injury No. (i) is concerned. The
blackening and charring keeping in view
the nature of the firearm, which is said to
have been used clearly go to show that a
shot was fired from a short distance.
Blackening or charring is possible when a
shot is fired from a distance of about 2 feet
to 3 feet. It, therefore, cannot be a case
where the death might have been caused
by somebody by firing a shot at the
deceased from a distance of more than 6
feet. The place of injury is also important.
The lacerated wound was found over
grabella (middle of forehead). It goes a
long way to show that the same must have
been done by a person who wanted to kill
the deceased from a short distance. There
was, thus, a remote possibility of causation
of such type of injury by any other person,
who was not in the terrace. Once the
prosecution has been able to show that at
the relevant time, the room and terrace
were in exclusive occupation of the couple,
the burden of proof lay upon the
respondent to show under what
circumstances death was caused to his
wife. The onus was on him. He failed to
discharge the same.

34. Now, at this stage, we shall
proceed to examine whether the medical
evidence renders the ocular account
completely unacceptable or improbable. In
this regard, the submission of learned
counsel for the appellants is that the ocular
account is not acceptable because the
medical evidence has ruled out possibility
of the shot being fired from seven steps
away from the deceased as per PW-1 in his
cross-examination but the same is ruled out
as per PW-4-Dr. R.S. Rabidas in his cross-
examination, who stated that deceased
received fire shot from the distance of some
inches. There is also contradictions in the
examination-in-chief  and  in  cross
examination of witnesses of fact i.e. PW-2
and PW-3 vis-a-vis in the medical
evidence.

35. At this stage, we may notice few
decisions of Hon'ble the Apex Court on the
issue as to when a conflict between medical
evidence and ocular account would render
the ocular account untrustworthy and
unreliable. In Thaman Kumar v. State of
Union Territory of Chandigarh, (2003) 6
SCC 380, in paragraph 16, it was observed
as follows:

"16. The conflict between oral
testimony and medical evidence can be
of varied dimensions and shapes. There
may be a case where there is total
absence of injuries which are normally
caused by a particular weapon. There is
another category where though the
injuries found on the victim are of the
type which are possible by the weapon of
assault, but the size and dimension of the
injuries do not exactly tally with the size
and dimension of the weapon. The third
category can be where the injuries found
on the victim are such which are
normally caused by the weapon of
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assault but they are not found on that
portion of the body where they are
deposed to have been caused by the eye
witnesses. The same kind of inference
cannot be drawn in the three categories
of apparent conflict in oral and medical
evidence enumerated above. In the first
category, it may legitimately be inferred
that the oral evidence regarding assault
having been made from a particular
weapon is not truthful. However, in the
second and third category no such
inference can straightaway be drawn.
The manner and method of assault, the
position of the victim, the resistance
offered by him, the opportunity available
to the witnesses to see the occurrence like
their distance, presence of light and
many other similar factors will have to
be taken into consideration in judging
the reliability of ocular testimony."

36. Hon'ble the Apex Court in
Punjab Singh v. State of Haryana, 1984
Supp SCC 233 and Anil Rai v. State of
Bihar, (2001) 7 SCC 318 has considered in
detail that (1) if direct evidence is
satisfactory and reliable, the same cannot
be rejected on hypothetical medical
evidence, and (2) if medical evidence when
properly read shows two alternative
possibilities but not any inconsistency, the
one consistent with the reliable and
satisfactory statements of the eye witness
has to be accepted. The similar view has
also been taken by Hon'ble the Apex Court
in Abdul Sayeed v. State of Madhya
Pradesh, (2010) 10 SCC 259. No doubt
the legal principle, which has been
pronounced by Hon'ble the Apex Court, is
that ocular evidence has greater evidentiary
value vis-a-vis medical evidence. In the
present matter, we also find that there is
inconsistency of the prosecution witnesses
of fact and after close scrutiny of the

medical evidence, we find that ocular
evidence may be discarded.

37. To appreciate the submission urged
by the learned counsel for the appellants that
P.W.1, P.W.2 and P.W.3 are not credible and
reliable, we have examined their testimony
threadbare. We find that these three witnesses
claim themselves to be the eye witness of the
occurrence but their description of the
manner of occurrence and the contradiction
regarding the place of occurrence, the injury
sustained by the deceased from a gun shot
fired from approximately seven steps and
considering the statement of PW-4- Dr. R.S.
Rabidas that the gun shot fired from very
close range (few inches) are such
circumstances which remain unexplained.
Thus, the ocular testimony is wholly
inconsistent with the circumstantial evidence
as well as the medical evidence. The case in
hand is based wupon direct evidence.
Therefore, in order to award or uphold the
conviction of an accused in a case based upon
direct evidence, the Court has of necessity to
hold that the prosecution story is probable.
The prosecution witnesses of fact are credible
and reliable and therefore their testimony is
worthy of credit. In a case of direct evidence
motive cannot be said to be of much value.
Therefore, in such situation, it is imperative
to the Court to go into the facts and
circumstances of the case and find out as to
what was the cause behind the occurrence,
the motive behind the occurrence and
whether it has any relation with the crime or
not. On a careful scrutiny of the alleged
motive assigned to the accused-appellants for
the commission of crime, the Court finds, as
enumerated above, that the same is too far
stretched.

38. On the point of determination
no.4, learned counsel for the appellants
submitted that FIR is ante-timed and
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investigation of the case is defective.
Learned counsel for the appellants further
submitted that special report of the case has
not been sent according to law, the reliance
has been placed upon paragraph-101 of the
police regulation which is as follows:

"101. Special Report cases.-
Whenever the occurrence of an offence
of any of the following Kkinds is reported
(1) dacoity, (2) robbery except
unimportant cases such as snatching
earrings, (3) torture by police, (4) escape
from police custody, (5) forging of
currency notes (6) manufacture of
counterfeit coin, (7) serious defalcations
of public money including theft of notes
or hundis from letters, (8) important
cases of murder, rioting, burglary and
theft, breaches of the peace between
different classes, communities or
political groups and other cases of
special interest, copies of the report will
be sent immediately in red envelopes to
the  Superintendent, the District
Magistrate, the Sub Divisional
Magistrate and the Circle Inspector by
post or hand whichever may be the
quicker method of conveyance. The
telephone or telegraph when available,
and the department telegraphic code,
copies of which have been supplied to all
police stations near telegraph offices
should also be wused to give the
Superintendent early news of such
offences.”

39. The counsel further placed
cross-examination of PW.10 Head
Constable Mahak Singh in order to
demonstrate that procedure for sending
special report of the case has not been
followed at all, the relevant portion of
cross-examination of P.W.10 Mahak
Singh is as follows:
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40. 1t is relevant to mention here that
Constable Clerk Tarachand Special Report
Messenger has not been produced by
prosecution which also makes the
prosecution case doubtful and strengthen
the argument of learned counsel for the
appellants on defective investigation.

41. The learned counsel for the
appellant further placed statement of P.W.1
Salamat and P.W.5 Veer Singh in order to
demonstrate that FIR is ante-timed, the
relevant portion of cross-examination of
P.W.1 is as follows:
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42. Learned counsel for the appellants
placed reliance upon the case law reported
in 2006 (3) ACR 2726 (SC), Jagdish
Murav vs. State of U.P. and Others, the
Apex Court in para no. 12 observed as
hereunder:

".....FIR in a criminal case and
particularly in a murder case is a vital
and valuable piece of evidence for the
purpose of appreciating the evidence led
at the trial. The object of insisting upon
prompt lodging of the FIR is to obtain

the earliest information regarding the
circumstance in which the crime was
committed, including the names of the
actual culprits and the parts played by
them, the weapons, if any, used, as also
the names of the eyewitnesses, if any.
Delay in lodging the FIR often results in
embellishment, which is a creature of an
afterthought. On account of delay, the
FIR not only gets bereft of the advantage
of spontaneity, danger also creeps in of
the introduction of a coloured version or
exaggerated story. With a view to
determine whether the FIR was lodged
at the time it is alleged to have been
recorded, the Courts generally look for
certain extremal checks. One of the
checks is the receipt of the copy of the
FIR, called a special report in a murder
case, by the local Magistrate. If this
report is received by the Magistrate late,
it can give rise to an inference that the
FIR was not lodged at the time it is
alleged to have been recorded, unless, of
course the prosecution can offer a
satisfactory explanation for the delay in
despatching or receipt of the copy of the
FIR by the local Magistrate. Prosecution
has led no evidence at all in this behalf.
The second external check equally
important is the sending of the copy of
the FIR along with the dead body and its
reference in the inquest report. Even
though, the inquest report, prepared
under Section 174 CrPC, is aimed at
serving a statutory function, to lend
credence to the prosecution case, the
details of the FIR and the gist of
statements recorded during inquest
proceedings get reflected in the report.
The absence of those details is indicative
of the fact that the prosecution story was
still in an embryo state and had not been
given any shape and that the FIR came
to be recorded later on after due
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deliberations and consultations and was
then ante-timed to give it the colour of a
promptly lodged FIR. In our opinion, on
account of the infirmities as noticed
above, the FIR has lost its value and
authenticity and it appears to us that the
same has been ante-timed and had not
been recorded till the inquest
proceedings were over at the spot by
PW.8"

43. Further reliance was placed upon
the judgment of this Court delivered in
Criminal Appeal No0.3019/1986 (Bachhi
Lal and Others vs. State of U.P.) dated
24.4.2019, this Court in paragraph no. 31
observed as hereunder:

""Testing the evidence on record
on the touchstone of the principles
enunciated hereinabove for ascertaining
whether FAR. in this case is ante-timed,
we find that neither the special report
was sent by the Investigating Officer or
the constable moharir promptly to the
C.O. nor the original F.I.R. accompanied
the dead body when it was dispatched
for post mortem examination. The
deposition made by PW6 that the special
report was sent on 20.03.1985 and
received back on 23.03.1985 but both the
entries regarding the dispatch of the
special report and its receipt were made
on the same day i.e. on 23.03.1985
creates a doubt about the credibility of
the prosecution claim that special report
was sent on 20.03.1985. The total
inability of the prosecution to furnish
any plausible explanation for the
inordinate delay of 24 hours in
delivering the body of the deceased by
PW-6, constable Raspal to PW4, Dr.
Keshav Gupta which was given to him
by the Investigating Officer on
19.03.1985 at 11:00 a.m. for post-mortem

examination gives rise to only inference
that is the F.I.LR. had not come into
existence either at the time of the inquest
or till the morning of 20.03.1985. Hence,
we hold that the F.LLR. in this is ante-
timed. "'

44. Thus, upon complete analysis of
record, we find that special report of the
case has not been sent according to rule and
regulation which is proved from the
statement of P.W.10 Mahak Singh Head
Constable. The statement of P.W.1, PW.5
and P.W.11 further reveals that FIR in this
case is ante-timed.

45. On the point for determination
no.5, learned counsel for the appellants
submitted that learned trial Judge misread
the evidence of P.W.1, PW.2 and P.W.3 to
the effect that they are not eye-witnesses of
the incident. He further failed to notice that
what will be result of non-production of
material witness (Riyasat and Tarachand)
by the prosecution, the trial court only say
that it is not necessary that prosecution
must produce every witness. It is also
material that learned trial court while
acquitting the accused under Section 307
IPC and Section 25 of the Arms Act
recorded that accused Noor Mohammad
and Deen Mohammad were present on the
roof of their house from where they fired
which is 400-500 yard away from the place
of incident and there are no independent
witness of the recovery, as such Section 25
of the Arms Act is also not made out but
convicted the accused-appellants under
Section 302/34 & 323/34 IPC.

46. On the point of eye-witness
account as well as on interested and related
witness, the learned counsel for the
appellants placed reliance upon the case
law reported in 1994 (Supp 2) SCC 289
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Mani Ram vs. State of U.P. and (2018)
SCC 435 Sudhakar @ Sudharasan vs.
State. In the aforementioned cases, the
Apex Court acquitted the accused on the
ground that there exists reasonable doubt in
the case as the case of prosecution is
unsupported by independent witnesses and
filled with suspicious circumstances.

47. Learned A.G.A., Mr. A.N. Mulla
and Mr. S.N. Mishra on the other hand,
supported the impugned judgment of
conviction and sentence dated 14.1.2016
contending that FIR is not ante-timed and
on the ground of Ilatches in the
investigation, prosecution case cannot be
doubted. Prosecution case is fully proved
from the statement of PW.1l, PW.2 and
PW.3. The appeals filed by accused-
appellants have no merit and are liable to
be dismissed. On the point of defective
investigation, learned AGA has cited
following case laws:

(i) AIR 2019 SC 519, Jafel
Biswas and others vs. State of West
Bengal (Relevant paras are paragraph nos.
20 to 23)

(if) (2013) 10 SCC 192, Hema
vs. State through Inspector of Police,
Madras (Relevant paras are paragraph nos.
10 to 18)

(i) AIR 2010 SC 3718, C.
Muniappan and others vs. State of
Tamilnadu (Relevant para is paragraph no.
44)

(iv) 1972 (2) SCC 640, Pala
Singh and another vs. State of Punjab
(Relevant paras are paragraph nos. 3 & 7).

48. This Court has considered the
entire evidence on record i.e. eye-witness
account, non-production of  material

evidence medical evidence as well as
defective investigation while deciding the
point for determination nos. 1 to 5 and the
defective investigation.

49. In view of the above facts and
circumstances of the case, it is borne out from
the records that point for determination no.1
is answered in negative to the effect that
P.W.-1, PW.-2 and P.W.-3 were not eye-
witness of the incident and their evidence are
not reliable. Further, point for determination
no.2 is answered in affirmative to the effect
that prosecution has not produced the best
evidence to prove its case and deliberately
withheld the material witnesses without any
justification. Point for determination no. 3 is
also answered in affirmative to the effect that
postmortem report does not support the
prosecution case as P.W. 1 in his cross-
examination stated that person who fired shot
was 7 steps away from deceased father
Aslam while in the postmortem report
blackening was found in the injury. Point for
determination no. 4 is answered in
affirmative to the effect that FIR is ante-timed
and investigation of the case is defective. The
point for determination no.5 is also answered
in affirmative.

50. In view of above, we find that the
evidence of alleged eye witnesses produced
by prosecution does not inspire confidence.
There exists a doubt whether they are eye-
witnesses of the incident or not, the place
of incident is also doubtful. Oral evidence
is also not consistent with the medical
evidence, FIR is ante-timed and there are
no independent witness of the incident.
Prosecution has failed to prove the charges
against the accused-appellants beyond
reasonable doubt.

51. Accordingly, the Appeals are
allowed. The impugned judgment / order of
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conviction and sentence dated 14.1.2016
are set aside. Appellants are acquitted of
the charges framed against them. The
accused appellant Alam in Criminal Appeal
N0.888/2016 is in jail. He shall be released
from jail forthwith. Accused-appellants
Noor Mohammad and Deen Mohammad in
Criminal Appeal N0.639/2016 are on bail.
Their bail bonds and sureties are
discharged.

Let a copy of the judgment along
with the original record be sent to the court
below for compliance.
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Criminal Law- Indian Penal Code, 1860-
Section 304B- Unnatural death within
Seven years of marriage- All the four
witnesses of fact are consistent in proving
the marriage of the deceased Islawati
with accused Sanjay Kumar approximately
5 years ago from the date of the incident.
The prosecution, thus, became successful
in proving the incident of bride burning as
informed by the first informant, PW-1,

occurring within a period of five years' of
matrimonial life of the deceased Islawati
with accused Sanjay Kumar. By oral
evidence, the witnesses PW-1, PW-2, PW-
3 and PW-4 had proved the demand of
motorcycle in dowry and also torture and
beating of the deceased in connection
with the said demand.

In a case under Section 304 B of the IPC, the
prosecution has to prove that the death of the
woman was under unnatural circumstances
within seven years of her marriage and she was
subjected to cruelty and harassment by her
husband or any of his relatives for demand of
dowry.

Indian Evidence Act, 1872- Section 8 -
Subsequent Conduct- Neither the accused
informed the unnatural death of the
deceased nor they took her to the hospital
to get her all possible treatment. This
conduct is also a relevant fact which lead
to an inference that the unnatural death
was caused due to burn injuries caused by
her in-laws and the motive was unfulfilled
demand of motorcycle in dowry.

The  subsequent conduct of the accused
persons in neither giving any information about
the unnatural death and nor providing the
deceased with any medical help will lead the
court to take an adverse inference against the
accused.

Indian Evidence Act, 1872- Section 106-
Burden of Proof- What happened in the
matrimonial house with the deceased and
how the wounds and injuries were
sustained on the person of the deceased
as ante-mortem injuries are the facts,
particularly within the knowledge of the
accused-Sanjay as there is absolutely no
evidence on record nor it was alleged that
he was not present in the house on the
fateful day when the deceased was alive
just prior to the incident, no explanation
at all had been offered by the accused
despite opportunity given to him. The
presence of accused with the deceased
when she was alive is proved beyond
doubt. Resultantly, under Section 106 of
Evidence Act, 1872, there is a



